From: Snyder, Joan

To: Lori Cora/R10/USEPA/US@EPA
Subject: RE: Portland Harbor
Date: 03/31/2010 05:47 PM

Thanks, Lori.

————— Original Message----- ; ) ;

From: Cora.Lorl@eﬁamall.epa. ov {malIto:Cora.Lorl@epamalI.epa.gov]

Sent: Wednesday, March 31, 2010 1:32 PM

To: Snyder, Joan ; B R o B

Cc: Humphrey.Chip@e amall.epa.gov; blischke.eric@e a.gov; Koch._Kristine@epamail .epa.gov;
agladstone@davisrothwell _com; Chris.Reive@jordanschrader.com; david.ashton@portofportland.com;

Albrich, Elaine; gerald.george@pillsburylaw.com; jbenedic@chbh.com; jbetz@ci.portland.or.us;
kincaid@chbh.com; john.ashworth@bullivant.com; Snyder, Joan; jworonets@anchorgea.com; Roek,
atherine A.; kfavard@groffmurphy.com; kims@tonkon.com; kpeterson@cascadialaw.com;
krista.koehl@portofportland.com; _ldunn@riddellwilliams.com; Lparetchan@perkinscoie.com;
max@tonkon.com; mwschneider@perkinscoie.com; nklinger@ci.portland.or.us; NvanAelstyn@bdlaw.com;
Paul .Hamada@ConocoPhillips.com; pdost@?earlIegalgroup.com; sBarklnson@groffmgrphy.com;
sriddle@pearllegalgroup.com; tgold@sjzlaw.com; willette.a.dubose@conocophillips.com;
wjoyce@sjzlaw.com

Subject:” Re: Portland Harbor

Hi, Joan. Sorry for the delay in getting back with you on this.
Regarding the application of TSCA, at this time, | don"t see any errors
in your interpretation of Part 761. As the FS develops and_our PRP
search too, it may be that we find some of the factual predicates for
certain requirements exist, such as, PCBs in_the sediment that resulted
from a spill, release or other unauthorized disposal that occurred after
April 18, 1978 where the source material was greater than 500 EBm or
after July 2, 1979 where the source material was_greater than ppm.
Also, as the agency_reviews the cleanup alternatives, it may be we
determine some requirement although not applicable is relevant and
appropriate.

1 will be sending a reply on the State ARAR questions next.

Lori Houck Cora

Assistant Regional Counsel

Office of Regional Counsel _

U.S. Environmental Protection Agency
Region_10, ORC-158

1200 Sixth Avenue

Seattle, WA 98101

(206) 553-1115

cora. lori@epa.gov

Portland Harbor

Snyder, Joan
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Lori Cora
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Cc:
"Roek, Katherine A.", agladstone, "Albrich, Elaine™, Chris.Reive,
david.ashton, gerald.george, jbenedic, jbetz, jkincaid,
1ohn.ashworth, Jworonets, kfavard, kims, kpeterson, krista.koehl,
dunn, Lparetchan, max, mwschneider, nklinger, NvanAelstyn,
Paul _.Hamada, pdost, ''Snyder, Joan', sparkinson, sriddle, tgold,
willette.a.dubose, wjoyce

Hi Lori,

1"ve been tasked with following up with you on a couple of items in your
Februaryb%o letter providing further clarification to the LWG on EPA"s
ARARs table.

One of those is the TSCA response, where you said:

"Regarding TSCA, we agree that a more specific regulatory reference is
appropriate here. 40 CFR Part 761 specifically should be included, but
not only for the PCB remediation waste provisions at Part 761.61. Other
provisions of Part 761 may be found to be applicable or_relevant and
appropriate_to the remedy, such as subpart 761.50, particularly the
discharge limitation to surface water."

We are trying to_make certain we are giving Carl_the right advice here
on when and how TSCA might apply. Our analysis is that portions of Part


mailto:JPSNYDER@stoel.com
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761 will apply if sediments are dredged that exceed 50 ppm PCBs, with
concentrations established u5|n?_the sampling protocols of 40 CFR
761.340 et seq. (Subpart R—Samg ing Non-Liquid, Non-Metal PCB Bulk
Product Waste for_ Purposes of Characterization for PCB Disposal in
Accordance With §761.62, and Sampling PCB Remediation Waste Destined for
Off-Site Disposal, in Accordance With §761.61). Portions of Part 761
could also could apply_if the sediment or any other waste material
removed from the Site is a "PCB waste" within the meaning of 7@1.50$b)
in Subpart D, excerpts of which I"ve_attached. Of the categories o

"PCB wastes'" to which Subpart D qgglles, the _ R R
only ones that seem of_even possible application are "PCB item" (e.g. if
they happened upon an item like a capacitor or transformer in near shore
dredging or excavation), "PCB bulk product waste' (which by definition
only exists_if the PCB concentration is greater than or egual to 50 ppm
at the initial time of designation for disposal), or a "PCB remediation
waste.” The latter will generally only apply if the concentration of
PCBs in the sediment exceeds 50 ppm. ~The exception would be if there
are PCBs_in the sediment that resulted from a _spill, release or other
unauthorized _disposal that occurred after April 18, 1978 where the
source material was greater than 500 ppm or after July 2, 1979 where the
source material was greater than 50 ?pm. _Thus, whoever performs the
remedy will need to consider the applicability of portions of Part 761
it they encounter sediments containing greater than 50 ppm or if it is
discovered that spills did occur at a time and in concentrations that
trigger the PCB Remediation Waste categorization.

With respect to the discharge limitation to surface water in 761.50_
(a)(3) (excerpts _also_included in the attached), our understanding is
that this provision will apply only in a context where somewhere iIs _
otherwise ''storing or disposing of PCB_waste.” So, _similarly, that is
something that would have to be taken into account if any of those
categories of "PCB wastes"™ are encountered in the remedial _actions and
therefore need to be stored or disposed of. (In any case, it seems that
Clean Water Act PCB criteria would be triggered long before the 3 ug/L
concentration prohibition in this provision.)

Is this along the lines of what you were thinking?

(I also have a couple of questions about the state law ARARs, but | need
to touch base with the LWG common consultants first to make sure 1°m
framing those correctly first.)

Thanks for your input.

Joan P. Snyder R

Chair -- Resources Development and Environment Group

STOEL RIVES LLP | 900 SW Fifth Ave, Suite 2600 | Portland, OR 97204-1268
Direct: (503) 294-9657 | Mobile: (503) 349-4737 | Fax: (503) 220-2480
Jpsnyder@stoel .com | www.stoel.com

This email may contain material that is confidential, privileged and/or
attorney _work product for the sole_use_of the intended recipient. Any
un?ut¥oF|zed review, use, or distribution is prohibited and may be
unlawful .
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